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QUESTIONS PRESENTED 
 

1. In Stolt-Nielsen S.A. v. AnimalFeeds International Corp., 559 U.S. 662 (2010), 
this Court held that an arbitrator has only the authority affirmatively 
granted to him in the parties’ agreement. Here, the parties agreed for NFL 
Commissioner Roger Goodell to decide “appeals” of disciplinary actions. Did 
the Second Circuit’s opinion conflict with Stolt-Nielsen and bedrock principles 
of labor law in holding that Commissioner Goodell acted within his appellate 
authority when he shifted the grounds for Tom Brady’s suspension? 
 

2. Several circuits vacate awards where the arbitrator fails to address critical 
provisions of a collective bargaining agreement. Here, Commissioner Goodell 
ignored a critical and collectively-bargained-for penalty without discussion, 
instead electing to impose an unprecedented and highly-irrelevant penalty. 
Did the Second Circuit’s opinion conflict with other decisions holding that 
vacatur is warranted where the arbitrator fails to address critical provisions 
of the collective bargaining agreement? 
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OPINIONS BELOW 

 The opinion of the United States District Court for the Southern District of 

New York is reported at 125 F. Supp 3d 449 and appears in the supplemental record 

at pages 1-40.1 The reported opinion of the United States Court of Appeals for the 

Second Circuit is reported at 820 F.3d 527 and appears in the record at pages 2-41.2 

The Order granting certiorari by this Court appears on page 1 of the record. 

STATEMENT OF JURISDICTION 
  
 The final judgment of the United States Court of Appeals for the Second 

Circuit was entered on April 25, 2016. R. at 2. A petition for rehearing en banc was 

denied on July 13, 2016. This Court granted certiorari on October 14, 2016. R. at 2. 

This Court has jurisdiction under 28 U.S.C. § 1254(1) to review opinions from the 

federal courts of appeals by writ of certiorari granted upon the petition of any party. 

28 U.S.C. § 1254(1). 

 

 

 

 

 

 

                                                 
1 Citations will appear as “Supp. R. at __.” 

2 Citations will appear as “R. at __.” 
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STATEMENT OF THE CASE 

Factual Background 

The Interception. During the second quarter of the AFC Championship 

Game, a linebacker for the Indianapolis Colts intercepted a pass thrown by New 

England Patriots Quarterback Tom Brady. Supp. R. at 4.3 The player took the ball 

to the sideline, suspecting it might be deflated below the minimum allowable 

pressure. Supp. R. at 4. The Colts confirmed the ball was deflated and informed 

NFL officials. Supp R. at 4. Following re-inflation, the Patriots finished with a 45-7 

victory over the Colts, scoring 28 points in the latter half of the game. Supp. R. at 

122.4 

The “Independent Investigation.” NFL Commissioner Roger Goodell 

publically announced the retention of law firm Paul, Weiss, Rifkind, Wharton, & 

Garrison (“Paul Weiss”) to commence an investigation into the “deflation” 

allegations. Supp. R. at 004. Significantly, Goodell designated NFL Executive Vice 

President Jeff Pash as “co-lead investigator” alongside Paul Weiss. Supp. R. at 004, 

                                                 
3 To underscore the significance of the following issues, it is worthy to note 

that, prior to the AFC Championship Game, the Indianapolis Colts General 
Manager sent an email to NFL officials claiming the Patriots were attempting to 
gain a competitive advantage by deflating game balls. The NFL did not inform the 
Patriots of this accusation.  Supp. R. at 193-94. 

4 As noted by the Wells Report, discussed infra, Brady’s performance 
increased significantly following “re-inflation.” Supp. R. at 122 n.73. (noting that 
“Brady’s performance in the second half of the AFC Championship Game—after the 
Patriots game balls were re-inflated—improved as compared to his performance in 
the first half. Specifically, in the first half, he completed 11 of 21 passes for 95 yards 
and one touchdown, and in the second half, he completed 12 of 14 passes for 131 
yards and two touchdowns.”). 
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013. This investigative team prepared what would eventually become known as the 

“Wells Report.” The NFL claimed this was an “independent investigation,” 

notwithstanding Mr. Pash’s involvement as co-lead investigator. Supp. R. at 149.5 

The Wells Report. The Wells Report concluded that two Patriots equipment 

officials, Jim McNally and John Jastremski, had likely “participated in a deliberate 

effort to release air from Patriots game balls after the balls were examined by the 

referee.” Supp. R. at 150. The Wells Report also concluded that Brady’s alleged 

involvement was not as direct as McNally’s and Jastremski’s, but that he had been 

at least “generally aware” of their activities. Supp. R. at 150. The Wells Report did 

not conclude that Brady participated directly in any deflation. Supp. R. at 150.  

The Suspension. Goodell delegated the task of imposing discipline to NFL 

Vice President Troy Vincent. Supp. R. at 012. Vincent’s letter, in which he informed 

Brady of his four-game suspension, stated the Wells Report served as the basis for 

his discipline. Supp. R. at 382-83. Vincent referenced both the Wells Report’s 

“general awareness” finding, as well as Brady’s decision not to produce his 

electronic devices to Paul Weiss. Supp. R. at 382-83 (“Your actions as set forth in the 

report clearly constitute conduct detrimental to the integrity of and public 

confidence in the game of professional football”) (emphasis added). Vincent later 

testified explicitly that the Wells Report served as the sole basis for Brady’s 

discipline. Supp. R. at 118. Brady, through the National Football League Players 

                                                 
5 Mr. Pash, aside from being a senior NFL executive, was also a Harvard-

trained lawyer. Mr. Pash reviewed drafts of the Wells Report, offering his insight 
and comments prior to public release.  Supp. R. at 012, 014 n.13. 
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Association (NFLPA) and under Article 46 of the collective bargaining agreement 

(CBA) appealed his four-game suspension. Supp. R. at 011.  

The “Appeal.” Commissioner Goodell appointed himself as the arbitrator 

over Brady’s “appeal” and affirmed the four-game suspension. Supp. R. at 011-012. 

Paul Weiss—the same firm in charge of investigating Brady and drafting the Wells 

Report—served as counsel to the NFL during Brady’s appeal. Supp. R. at 016. Prior 

to the hearing, the NFLPA moved to recuse Goodell, compel the testimony of Mr. 

Pash, and compel production of Paul Weiss’s investigatory notes. Goodell denied 

every single motion. Supp. R. at 013-16. During the hearing, one of Brady’s primary 

contentions was the applicability of the collectively-bargained-for penalties arising 

from equipment-related violations, which, aside from necessarily contemplating the 

alleged infraction—expressly provides that “first offenses will result in fines.” 

Supp. R. at 443 (original emphasis). Goodell declined to mention these provisions. 

Supp. R. at 115. 

The Quantum Leap. Instead of basing his award on the findings in the 

Wells Report—findings serving as the basis for Brady’s discipline—Goodell affirmed 

Brady’s discipline based on “significant new information” that emerged during the 

appeals process. Supp. R. at 018. Specifically, Brady’s disposal of his cell phone and 

purported quid pro quo exchanges with equipment staff led Goodell to conclude 

that: 

(1) Mr. Brady participated in a scheme to tamper with the game 
balls after they had been approved by the game officials for use in the 
AFC Championship Game; and  
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(2) Mr. Brady willfully obstructed the investigation by, among 
other things, affirmatively arranging for destruction of his cellphone 
knowing that it contained potentially relevant information that had 
been requested by the investigators. 

R. at 3 (emphasis added). The “willful obstruction” finding is especially confounding, 

considering that, during arbitration proceedings, it was conclusively established 

that the Paul Weiss investigative team “did not tell Mr. Brady at any time that he 

would be subject to punishment for . . . not turning over [emails and texts].” Supp. 

R. at 025.   

This was a remarkable departure from the grounds serving as the original 

basis for Brady’s suspension, as neither the Wells Report nor Brady’s letter of 

discipline made any reference to the Commissioner’s “new findings.” Supp. R. at 27-

28.  Then, in a maniacal and searching attempt to justify Brady’s suspension on any 

grounds possible, Goodell compared his conduct to the competitive advantages 

sought by steroid users: 

In terms of the appropriate level of discipline, the closest parallel of 
which I am aware is the collectively bargained discipline imposed for a 
first violation of the policy governing performance enhancing drugs; 
steroid use reflects an improper effort to secure a competitive 
advantage in, and threatens the integrity of, the game. 

Supp. R. at 019. 

Within hours of affirming Brady’s discipline on new grounds, Goodell 

immediately commenced an action in the Southern District of New York to confirm 

the award under the Labor Management Relations Act, 29 U.S.C. § 185. Supp. R. at 

051. The NFLPA brought an action to vacate the award in Minnesota District 
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Court, which was later transferred to the Southern District of New York. Supp. R. 

at 051-053.  

Procedural History 

 The District Court. The Southern District of New York vacated Goodell’s 

award. Supp. R. at 001. The district court held that Goodell’s award failed to draw 

its essence from the CBA, that the denial of Brady’s motions to compel the 

testimony of Mr. Pash and production of investigative files was both fundamentally 

unfair and in violation of the Federal Arbitration Act. Supp. R. at 001-002. 

 The Court of Appeals. A divided panel of the Second Circuit reversed. The 

Panel Majority held that Goodell acted within his authority under the CBA. R. at 4. 

The Panel reasoned that, given the tremendous deference afforded to arbitrators, 

Goodell’s award was within the bounds of the CBA. R. at 4. Chief Justice Katzmann 

filed a dissenting opinion, contending that Goodell exceeded his appellate authority 

when he changed the grounds for Brady’s discipline, and that his award failed to 

draw its essence from the agreement. R. at 32-40. 

STANDARD OF REVIEW 

 This case is, at heart, about the appropriate standard of review. Federal 

courts grant tremendous deference to arbitrators, affirming awards so long as they 

are “even arguably construing or applying the contract.” Major League Baseball 

Players Ass’n v. Garvey, 532 U.S. 504, 509 (2001).  

 This deference, however, is not absolute. United Steelworkers of Am. v. Enter. 

Wheel & Car Corp., 363 U.S. 593, 597 (1960). “[A]n arbitrator is confined to 
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interpretation and application of the collective bargaining agreement; he does not 

sit to dispense his own brand of industrial justice.” Id. And although an arbitrator 

may look for guidance from many sources, “his award is legitimate only so long as it 

draws its essence from the collective bargaining agreement.” Id. If an arbitrator’s 

award is not derived from the essence of the collective bargaining agreement, 

“courts have no choice but to refuse enforcement of the award.” Id.   

 The same result occurs when an arbitrator ignores bargained-for contractual 

provisions without discussion. United Paperworkers Intern. Union, AFL-CIO v. 

Misco, Inc., 484 U.S. 29, 38 (1987) (“[t]he arbitrator may not ignore the plain 

language of the contract”). In these circumstances, an arbitrator “does not construe 

the contract and does not act within his authority Boise Cascade Corp. v. Paper 

Allied-Indus., Chem. & Energy Workers (PACE), Local 7-0159, 309 F.3d at 1083 n.7 

(citing Major League, 532 U.S. at 509). In either scenario, a court must vacate the 

award.  

SUMMARY OF THE ARGUMENT 

 Arbitration is a matter of consent—an election by the parties to circumvent 

the often tiresome, expensive, and confusing process of litigation. Although the 

NFLPA consented to the “fact” of arbitration, it did not consent to Commissioner 

Goodell’s unprecedented abuse of power or his gerrymandering of the CBA. 

 Commissioner Goodell was inextricably intertwined in Brady’s discipline 

from start to finish. Goodell initiated the investigation against Brady, hired the 

Paul Weiss firm to conduct the investigation, appointed Mr. Pash to “assist” the 
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investigation, and imposed a four-game suspension. When Brady exercised his right 

to appeal under the CBA, Goodell appointed himself as the hearing officer, and Paul 

Weiss as counsel for the NFL. Goodell then denied Brady’s motion to recuse himself, 

denied Brady’s motion to compel the testimony of Mr. Pash, and denied Brady’s 

motion to compel Paul Weiss’s investigatory notes. Above all, Goodell ignored the 

express terms of the collective bargaining agreement, which provided that first 

offenses for equipment-related infractions would result in fines. In doing so, Goodell 

ignored Brady’s defense. And when it came time to make a decision, Goodell went 

two-steps further: he shifted the basis for Brady’s discipline, and did so after 

hearing “new evidence.” In flexing his “authority” under the CBA, Goodell justified 

Brady’s four-game suspension by analogizing his alleged conduct to steroid use, a 

collectively-bargained-for penalty which does carry a four-game suspension. 

 This is a case about unbridled power, not consent. Goodell hashed together 

several provisions of the CBA—while altogether ignoring others—all in a results-

oriented march to impose an unprecedented discipline on a player exercising his 

right to a fair and unbiased review. For Goodell, the CBA was malleable to his 

liking, and to Brady’s detriment. The Panel Majority, in affirming Goodell’s award 

on these facts, engaged in an egregious misreading of this Court’s prior decisions 

and placed cracks in well-established pillars of labor arbitration. The Panel’s 

rubber-stamping of Goodell’s decision to “dispense his own brand of industrial 

justice” constitutes severe error.  This Court should reverse the Second Circuit and 

vacate Goodell’s award for several reasons. 
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Goodell Exceeded His Authority Under the CBA. First, the Panel decision 

conflicts directly with Stolt-Nielsen S.A. v. AnimalFeeds International Corp., 559 

U.S. 662 (2010), which holds that an arbitrator derives his power from an 

affirmative grant of authority in a contract. Goodell could exercise only the power 

delegated to him by the CBA. Tellingly, nowhere in the CBA is there a provision 

granting Goodell authority to conduct a trial de novo, hearing new facts, new 

evidence, and affirming on new grounds. The Panel extended deference to Goodell’s 

decision to shift the basis for Brady’s discipline, reasoning that nothing in the CBA 

“limited” his authority to do so. This Court rejected that exact argument in Stolt-

Nielsen, requiring instead an “affirmative-grant” of authority. Here, there was none. 

The Panel’s holding also clashes with the fundamental tenant of labor 

arbitration that an employee’s discipline must stand or fall on the reason given at 

the time of discipline. Federal and state courts have applied this principle without 

exception. Accordingly, the Panel Majority erred in holding that Goodell acted 

within his authority when he affirmed Brady’s discipline on different grounds. 

 Goodell’s Award Did Not Draw its Essence from the CBA. The Panel’s 

holding also conflicts with the approach applied in several other circuits. The 

Eighth Circuit, for example, vacates arbitration awards where the arbitrator fails to 

address critical provisions of a collective bargaining agreement without providing 

any explanation. See, e.g., Boise Cascade, 309 F.3d at 1084 n. 9 (8th Cir. 2002) 

(“federal courts have repeatedly vacated arbitral decisions that failed to discuss 

probative terms”). In these circuits, an arbitrator’s failure to discuss probative 
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terms without providing any explanation, or any attempt to construe the intent of 

the parties, merits but one conclusion: “[the] award fails to draw its essence from 

the parties’ agreement.” Id. at 1087; accord Enter. Wheel, 363 U.S. at 597. As noted 

by the Eighth Circuit, this Court made clear in Major League that “an arbitrator 

does not construe the contract and does not act within his authority when he either 

ignores unambiguous language or construes ambiguous language without any 

reference to the parties’ intent.” Boise Cascade, 309 F.3d at 1083 n.7 (original 

emphasis). Goodell made no attempt to construe the CBA’s language, as he ignored 

probative terms without discussion, and did so without any reference to the parties’ 

intent. 

Goodell Dispensed His Own Brand of Industrial Justice. And Goodell 

took it one step further. He applied a punishment for steroid use, which better 

served the outcome he intended all along: to affirm Brady’s four game suspension.  

The totality of circumstances—the purportedly “independent investigation,” the 

egregious denial of fundamental fairness, the unprecedented shifting-rationale for 

Brady’s discipline, and the cobbling together of irrelevant contractual terms to 

justify an unjustifiable discipline—leads to only one result: Goodell dispensed “his 

own brand of industrial justice.” Enter. Wheel, 363 U.S. at 597. 

 The Panel’s holding sounds more in deference than legal analysis.  If left 

untouched, arbitrators will be free to supplant the parties’ intent with their own 

notions of “industrial justice.” Furthermore, the Panel’s exercise in rubber-stamping 

arbitral authority will uproot well-settled labor law. Employees will no longer be 
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inclined to appeal adverse disciplinary decisions—no matter how unreasonable—

given the apparent authority of an arbitrator to engage in post-hoc rationalization. 

The obvious risk being that, if an arbitrator really does have such unbridled 

authority, the employee could be subject to greater discipline on appeal. This is an 

untenable result.  

 Arbitrators who, like Goodell, exceed their contractually-delegated powers 

are not entitled to deference, and a federal court must vacate their award. 

Similarly, when an arbitrator’s award fails to draw its essence from the agreement, 

a federal court has no choice but to vacate the award. Because Goodell’s award fails 

at both steps, vacatur is proper. Lastly, Petitioners request this Court to adopt the 

Eighth Circuit’s approach and hold that vacatur is warranted when an arbitrator 

fails to acknowledge critical language in the parties’ agreement without providing 

any explanation.  

ARGUMENT 

I. The Panel Majority’s holding conflicts with Stolt-Nielsen and bedrock 
principles of labor law by approving an award that exceeds the 
collective bargaining agreement’s grant of “appellate” authority over 
disciplinary decisions.  

 
At issue here is the extent of an arbitrator’s authority. By approving an 

arbitration award on “new grounds”—namely, the belief that Brady destroyed his 

cell phone and provided gifts to employees alleged to have participated in a 

purported deflation “scheme”—Goodell exceeded his authority under the CBA. And 

although nothing in the parties’ agreement precluded the Commissioner from 

affirming discipline on new grounds, the Panel Majority interpreted the CBA’s 
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silence on this issue as granting Goodell unfettered authority to rule however he 

wished—even if contrary to the essence of the CBA.  

The Panel Majority is incorrect, as there must have been “a contractual basis 

for concluding that the part[ies] agreed” for Goodell to decide more than an “appeal” 

of Brady’s suspension. Stolt-Nielsen, 559 U.S. at 684. Because the CBA did not 

affirmatively grant Goodell authority to decide anything more than “appeals,” 

Goodell exceeded his authority under the CBA when he essentially conducted a trial 

de novo, shifting the grounds for Brady’s discipline, and doing so after hearing new 

evidence.  

 
A. Stolt-Nielsen holds that an arbitrator’s authority depends on an 

affirmative grant of authority by the parties—not the agreement’s 
silence or an absence of explicit limits. 

 
“Arbitration is strictly ‘a matter of consent[.]’” Granite Rock Co. v. Int’l Bhd. 

of Teamsters, 561 U.S. 287, 299 (2010) (quoting Volt Information Sciences, Inc. v. 

Board of Trustees of Leland Stanford Junior Univ., 489 U.S. 468, 479 (1989).6 This 

is the fundamental principle underlying every arbitration case this Court has 

decided, as it relies on the understanding that arbitration “is a way to resolve those 

disputes—but only those disputes—that the parties have agreed to submit to 

arbitration.” Id. (quoting First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 943 

(1995) (original emphasis). This “flow[s] inexorably from the fact that arbitration is 

simply a matter of contract between the parties.” Kaplan, 514 U.S. at 943. 
                                                 

6 Section 301 of the Labor Management Relations Act (LMRA) governs the 
assertion of rights arising under a collective bargaining agreement. 29 U.S.C. § 
185(a); Major League, 532 U.S. at 509.  
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Accordingly, “[p]arties may agree to limit the issues subject to arbitration, to 

arbitrate according to specific rules, and to limit with whom they will arbitrate.” 

AT&T Mobility LLC v. Concepcion, 563 U.S. 333 (2011) (internal citations and 

quotation marks omitted).  

Stolt-Nielsen reaffirmed these principles, noting that an arbitrator has 

authority to decide an issue only if the parties have expressly authorized him to do 

so. Stolt-Nielsen, 559 U.S. at 671. Absent this affirmative grant of authority, an 

arbitrator does not have power to decide an issue. Logically, it follows that, if an 

arbitrator exercises “authority” that has not been contractually-delegated to him 

under the CBA, he exceeds his authority. Stolt-Nielsen makes clear that vacatur is 

warranted when an arbitrator strays from this contractually-delegated authority 

and imposes his “own brand of sound policy.” Id. at 663.  

The issue in Stolt-Nielsen was whether a broadly-worded arbitration clause 

permitted class arbitration. Id. at 695. The parties had “stipulated that their 

arbitration clause was ‘silent’ on the class arbitration issue.” Id. at 668 (citation 

omitted). Notwithstanding the silence on this point, the arbitration panel imposed 

class proceedings, reasoning that nothing in the record established the parties 

“intended to preclude class arbitration.” Id. at 684 (emphasis in original). This 

Court disagreed, noting “[t]he panel’s conclusion [was] fundamentally at war with 

the foundational FAA principle that arbitration is a matter of consent.” Id. at 684.  

Instead, this Court required an affirmative-grant of authority, grounded in 

the CBA, in order for the arbitrator to impose class arbitration. Id. Stated 
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differently, the imposition of class proceedings was improper “unless there [was] a 

contractual basis for concluding that the party agreed to do so.” Id. at 684 (emphasis 

added in former).7 The Court noted further that the mere agreement to arbitrate a 

dispute does not confer authority to infer agreements not expressly provided for. See 

id. at 685 (“[a]n implicit agreement to authorize class-action arbitration, however, is 

not a term that the arbitrator may infer solely from the fact of the parties’ 

agreement to arbitrate).  

This “affirmative-authorization requirement”8 is grounded in principles of 

contract and arbitration law. Examining the notion that “arbitration is a matter of 

consent” in tandem with the principle that arbitration is also “a matter of contract 

between the parties” it logically flows there must be some contractual basis or, 

stated differently, some affirmative grant of authority demonstrating the agreement 

to submit a particular issue to arbitration. Id. at 684 (citations omitted) (original 

emphasis).  

Following Stolt-Nielsen, several federal circuits have noted there must an 

affirmative grant of authority, grounded in contract, for an arbitrator have power to 

                                                 
7 Although these cases concern class arbitration, this is a distinction without 

a difference. Nothing in Stolt-Nielsen relegates the affirmative-authorization 
requirement to the class arbitration context. This is precisely why the Court said 
that “an arbitrator derives his or her powers from the parties’ agreement[,]” and 
that “[f]rom these principles, it follows that a party may not be compelled [to submit 
to class arbitration] unless there is a contractual basis for concluding that the party 
agreed to do so.” Stolt-Nielsen, 559 U.S. at 682 & 684 (emphasis in original). 

8 Justice Ginsberg framed the Majority’s holding as creating an “affirmative-
authorization requirement.” Stolt-Nielsen, 559 U.S. at 698 (Ginsburg, J., 
dissenting). 
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rule on particular issues. See Morris v. Ernst & Young, LLP, 834 F.3d 975, 985 n.8 

(9th Cir. 2016) (noting that, “[u]nder Stolt, an arbitrator may not add to the terms 

of an arbitration agreement, and therefore may not order class arbitration unless 

the contract provides for it”); Id. at 998 (Ikuta, J., dissenting) (“an arbitrator cannot 

hear a class arbitration unless such a proceeding is explicitly provided for by 

agreement).9 

As noted by the Sixth Circuit, for example, “the Supreme Court has recently 

made clear that we must interpret arbitration clauses according to their terms.” 

Reed Elsevier, Inc. ex rel. LexisNexis Div. v. Crockett, 734 F.3d 594, 596 (6th Cir. 

2013). In that case, the court declined to impose class arbitration absent an 

affirmative grant of authority: “The principal reason to conclude that this 

arbitration clause does not authorize classwide arbitration is that the clause 

nowhere mentions it.” Reed Elsevier, 734 F.3d at 599 (emphasis added).  

These are unremarkable principles, considering that “arbitrators derive their 

authority to resolve disputes only because the parties have agreed in advance to 

submit such grievances to arbitration.” Id. at 597 (quoting AT&T Techs., Inc. v. 

Commc’n Workers of Am., 475 U.S. 643, 648–49 (1986) (quotation marks omitted)). 

This is precisely why “an arbitrator has authority to answer [a] question . . . only if 

the parties have authorized the arbitrator to answer that question.” Id. The Third 

Circuit has also noted that, “an arbitrator has the power to decide an issue only if 
                                                 

9 This Court affirmed the “affirmative-authorization” requirement in Oxford 
Health Plans LLC v. Sutter, 133 S. Ct. 2064, 2066 (2013) (“Class arbitration is a 
matter of consent: An arbitrator may employ class procedures only if the parties 
have authorized them”). 
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the parties have authorized the arbitrator to do so.” Opalinski v. Robert Half Intern. 

Inc., 761 F.3d 326, 331 (3d Cir. 2014), cert. denied, (2015). The Panel Majority failed 

to acknowledge these holdings and principles. 

B. Under the CBA, Goodell had limited authority to decide appeals of 
disciplinary decisions. Goodell exceeded this limited authority when 
he shifted the factual basis for Brady’s suspension. 

Under the CBA, Goodell had limited authority to arbitrate appeals of 

disciplinary actions. Supp. R. at 396. This means that Goodell’s authority was 

limited to “reviewing” disciplinary actions. But Goodell did not “review” Brady’s 

suspension—he changed the grounds for Brady’s discipline, and did so after hearing 

new evidence. The Panel held that Goodell did not exceed his contractually-

delegated authority because nothing in the CBA “limit[ed] [his] authority . . . to 

examine or reassess the factual basis for a suspension.” R. at 26.  

The Panel’s reasoning on this point directly conflicts with Stolt-Nielsen’s 

“affirmative-authorization” requirement. 559 U.S. at 684. Stolt-Nielsen dictates the 

inverse: because an arbitrator’s authority is derived from the contract, he does not 

have authority unless the parties have affirmatively granted him that authority. Id. 

The affirmative-authorization requirement acts as a check on an arbitrator’s power 

and comports with the “contract” and “consent” principles underlying arbitration.   

First, it is axiomatic the Commissioner did not decide an “appeal.” He 

conducted a trial de novo, considering new facts and new evidence while 



 17 

simultaneously—and sua sponte—denying Brady access to critical evidence.10 

Remarkably, the Second Circuit has noted that, in the arbitration context, “the 

word ‘appeal’ ordinarily indicates a review of proceedings already had, not a trial de 

novo.” Int’l Union of Elevator Constructors, AFL-CIO v. Nat’l Elevator Indus., Inc., 

772 F.2d 10, 13 (2d Cir. 1985). Accordingly, Goodell exceeded his appellate authority 

when he shifted the grounds for Brady’s discipline. This is precisely why Chief 

Justice Katzmann dissented, noting the CBA granted Goodell authority only to 

decide whether the “initial disciplinary decision was erroneous.” R. at 37. Justice 

Katzmann noted that Goodell exceeded his appellate authority “when he decided 

instead that Brady could be suspended for four games based on misconduct found 

for the first time in the Commissioner’s decision.” R. at 37. 

Because the Panel incorrectly interpreted the CBA’s absence of a limit on 

Goodell’s authority as a grant of authority, it stands in conflict with Stolt-Nielsen 

and tramples on the arbitral tenants of “consent” and “contract.” By treating the 

CBA’s silence on Goodell’s appellate authority as dispositive, the Panel’s opinion “is 

fundamentally at war with the foundational [] principle that arbitration is a matter 

of consent.” Stolt-Nielsen, 559 U.S. at 684. 

 

                                                 
10 Although this Court did not grant certiorari on this issue, Brady and the 

Association would submit that Goodell’s conduct violated fundamental fairness. See 
e.g., Tempo Shain Corp. v. Bertek, Inc., 120 F.3d 16, 20 (2d Cir. 1997) (noting that 
“an arbitrator ‘must give each of the parties to the dispute an adequate opportunity 
to present its evidence and argument.’”) (quoting Hoteles Condado Beach v. Union 
De Tronquistas Local 901, 763 F.2d 34, 39 (1st Cir. 1985)). 
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C. The Panel’s holding also conflicts with the bedrock principle of labor 
law that an employer’s sanction must stand or fall upon the reason 
given at the time of the sanction. 

Goodell affirmed Brady’s suspension on different grounds, based on new 

evidence. The Panel reasoned that “nothing in the CBA [] suggests that the 

Commissioner was barred from concluding, based on information generated during 

the hearing, that Brady’s conduct was more serious than was initially believed.” 

R. at 19. In doing so, the Panel abrogated over a half-century of labor law principles.  

It is a fundamental principle of labor law that “the correctness of a discharge 

must stand or fall upon the reason given at the time of discharge.” Misco, 484 U.S. 

at 40 n.8 (citation omitted). “The only relevant evidence are the facts which the 

person making the discharge was in possession of at the time he acted . . . [a] 

discharge cannot be based upon conjecture, surmise, suspicion, or anything but 

hard, material, and known facts.” ELKOURI & ELKOURI, HOW ARBITRATION WORKS 

634-35 (3d ed. 1973) (citation omitted).  

 In Misco, this Court affirmed these principles, recognizing the impropriety of 

affirming discipline based on new grounds. See Misco, 484 U.S. at 39-41. In that 

case, a paper plant terminated an employee after he was arrested on suspicion of 

smoking marijuana in someone else’s car on company property. Id. at 33. The police, 

upon searching the employee’s car, discovered additional evidence of marijuana use. 

Id. The employee informed his employer of his arrest—for a separate and unrelated 

marijuana offense days prior—but was nevertheless terminated when his employer 

concluded that his “presence in the [other car] violated the rule against having 

drugs on plant premises.” Id. at 33.  
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The employee proceeded to arbitration on the stipulated issue of whether the 

employer had “just cause” to terminate him. Id. It was undisputed that, at the time 

of the employee’s termination, the company was unaware that the police had 

discovered marijuana in the employee’s car. Id. at 33. Five days before arbitration, 

however, the company discovered the employee had possessed marijuana on 

company property and attempted justify termination on this basis. Id.  

The arbitrator ordered reinstatement, reasoning the employer did not have 

just cause for termination. Id. at 34. The arbitrator reasoned the employee’s 

presence in the car was “insufficient proof that [he] was using or possessed 

marijuana on company property.” Id. at 34. Importantly, the arbitrator rejected the 

company’s attempt at post-hoc rationalization, refusing to consider the “newly 

discovered evidence”—that police had indeed found marijuana in the employee’s 

car—because that information was not available to the company at the time of the 

employee’s termination. Id. The arbitrator acknowledged that his refusal to 

consider this sort of “after-the-fact” evidence was a fundamental tenant of 

arbitration law: 

One of the rules in arbitration is that the Company must have its proof 
in hand before it takes disciplinary action against an employee. The 
Company does not take the disciplinary action and then spend eight 
months digging up supporting evidence to justify its actions.  

Id. at 34 n. 6. The company sought to vacate the award on grounds that, inter alia, 

ordering reinstatement of the employee was contrary to public policy. Id. at 34. The 

district court and Ninth Circuit agreed. Id. at 35 (citation omitted). This Court 

reversed, holding the Ninth Circuit “exceeded the limited authority possessed by a 
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reviewing court reviewing an arbitrator’s award entered pursuant to a collective 

bargaining agreement.” Id. at 29.  

 This Court rejected the employer’s attempt to shift the basis for discipline, 

noting the arbitrator’s decision “to look only at the evidence before the employer at 

the time of discharge . . . was consistent with the practice followed by other 

arbitrators.” Id. at 39-40. This was especially true “in a case . . . where there was no 

notice to the employee . . . that the Company would attempt to rely on after-

discovered evidence.” Id. Federal courts appear to apply this rule without exception. 

The Seventh Circuit, for example, holds that an arbitrator’s evaluation of an 

employee’s discharge or discipline “must be decided solely with respect to the reason 

given for his discharge.” Smith v. Gen. Scanning, Inc., 876 F.2d 1315, 1316-17 (7th 

Cir. 1989). In Smith—an ADEA case—a company terminated a sixty-year old 

employee due to the need for a reduction-in-force. Smith, 876 F.2d at 1316-17. In a 

subsequent deposition, the employee admitted he had falsified his resume. Id. at 

1319. The company attempted to justify the employee’s termination based on these 

new grounds and new evidence. Id. 

The Seventh Circuit rejected this contention, noting that “[w]hether [the 

company] discriminated against [the employee] must be decided solely with respect 

to the reason given for his discharge, namely, the [reduction-in-force] and 

reorganization. His resume fraud is, for this purpose, irrelevant.” Id. Importantly, 

the Seventh Circuit acknowledged the same long-standing principle of labor law 
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relied upon by this Court in Misco, noting that, “in labor arbitration, discharge must 

stand or fall upon the reason given at the time of discharge.” Id.  

The Seventh Circuit has declined to hold any differently, as demonstrated by 

Overgard v. Cambridge Book Co., 858 F.2d 371, 377 (7th Cir. 1988), which held that 

“whether an employer violated the ADEA with knowledge or reckless disregard 

turns on the employer’s mental state when the alleged violation was committed.” Id. 

at 377. (emphasis added). The court rejected the submission of a “post-violation 

statement,” as it “provided no support for the argument the defendant acted in a 

reckless manner when it committed the violation.” Id.  

 The same logic applies when an arbitrator engages in post-hoc rationalization 

when ordering reinstatement. See Gulf Coast Indus. Workers Union v. Exxon Co., 

U.S.A., 991 F.2d 244 (5th Cir. 1993) In Gulf Coast, for example, the arbitrator 

exceeded his authority when he relied on a terminated employee’s post-discharge 

rehabilitative conduct. Id. at 246. The employee in that case had been terminated 

after testing positive for cocaine. Id. The arbitrator ordered reinstatement based in 

part on the employee’s conduct “since his relapse[.]” Id. at 257. The Fifth Circuit 

held that “the arbitrator erred in basing his decision upon several conclusions 

concerning [the employee’s] post-termination conduct” and in doing so “exceeded his 

proper, contracted-for authority.” Id. 

The Fifth Circuit has also been clear on this issue, noting that “post-

discharge behavior . . . is a different matter entirely, as this circuit and the 

Supreme Court have recognized.” Am. Eagle Airlines, Inc. v. Air Line Pilots Ass’n, 
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Intern., 343 F.3d 401, 408 (5th Cir. 2003) (quotation marks, citations, and alteration 

omitted). In American Eagle, for example, the court noted that “[i]n Misco, the 

Supreme Court held that labor arbitrators have stated that the correctness of a 

discharge must stand or fall upon the reason given at the time of discharge.” Id. at 

408 (quotation marks, citations, and alteration omitted). Accordingly, the rule in the 

Fifth Circuit is that “‘an arbitrator [is] to look only at the evidence before the 

employer at the time of the discharge.’” Id. (quoting Gulf Coast, 991 F.2d at 255). 

The notion that an arbitrator is barred from considering post-disciplinary conduct 

or changing the original reason for discipline has been affirmed by federal and state 

courts alike.11  

1. Instead of reviewing the stated grounds for Brady’s disciplinary 
decision, Goodell identified new grounds and affirmed Brady’s 
suspension on those new grounds. 

 
By affirming Brady’s discipline on entirely new grounds not contemplated in 

the CBA or the evidence available at the time of Brady’s suspension, Commissioner 

Goodell—and the Panel Majority—stand against decades of well-established labor 

jurisprudence. Namely, that “the correctness of a discharge must stand or fall upon 

the reason given at the time of discharge.” Misco, 484 U.S. at 40 n.8.  

                                                 
11 See Air Methods Corp. v. OPEIU, 737 F.3d 660, 667 (10th Cir. 2013) (“the 

correctness of a discharge must stand or fall upon the reason given at the time of 
discharge”); City of Arlington v. Kovacs, 02-14-00281-CV, 2015 WL 4776100, at *4 
(Tex. App.—Fort Worth Aug. 13, 2015, pet. denied) (holding arbitrator exceeded his 
authority when he improperly considered post-termination evidence pertaining to 
police officer when determining whether officer violated the city’s personnel rules as 
charged: “As the federal courts rightly concluded, post-termination evidence has no 
bearing whatsoever on that inquiry, and an arbitrator exceeds his authority when 
he considers such evidence in that context”). 
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Two significant points underscore this argument. First, the Wells Report’s 

“general awareness” finding served as the original basis for Brady’s suspension.  

Supp. R. at 118, 382-83. Secondly, Goodell affirmed Brady’s discipline for actually 

“participating” in a “deflation scheme” and engaging in quid pro quo with 

equipment staff in furtherance of this “scheme.” R. at 20. These are two different 

grounds. Brady, the NFLPA, the Southern District, and the Chief Justice were all 

cognizant that the Wells Report’s “general awareness” finding served as the basis 

for Brady’s four-game suspension. Supp. R. at 010; R. at 34.  

In relevant part, the Wells Report concluded, “it is more probable than not 

that Tom Brady was at least generally aware of the inappropriate activities of 

McNally and Jastremski involving the release of air from Patriots game balls.” 

Supp. R. at 270 (emphasis added). Troy Vincent, in his May 11, 2015 disciplinary 

letter to Brady, noted the Wells Report had “conclude[d] [Brady was] at least 

generally aware of the actions of the Patriots’ employees involved in the deflation 

of the footballs[.]” Supp. R. at 382 (emphasis added). The “general awareness” 

finding, therefore, served as the basis for Brady’s discipline. Brady anticipated 

refuting “general awareness” on his appeal. 

In a remarkable exercise of power—or what the Panel characterized as 

discretion—Goodell appointed himself as the hearing officer. R. at 11-12. Moreover, 

when Brady moved to recuse Goodell and compel the testimony of critical witnesses 



 24 

and the production of investigatory notes concerning the Wells Report, Goodell 

denied every single motion. Supp. R. at 014-15.12  

Brady insisted Goodell conduct the proceedings under oath, and testified 

without exception that he knew nothing about a deflation scheme. Supp. R. at 31. 

Brady produced all records of his personal communications, none of which related to 

“deflation.” Supp. R. at 031. And in a futile attempt to pacify Goodell’s concern that 

he had intentionally destroyed evidence to hinder the investigation,13 Brady 

provided the entirety of his phone bills, which simply confirmed that Paul Weiss 

already had Brady’s communications in their possession. Supp. R. at 110-111.  

On July 28, 2015, ESPN opinion purveyor Stephen Smith leaked that he 

“heard” Brady’s cell phone had been destroyed.14 That same day, and within hours 

of the leak, Goodell affirmed Brady’s suspension and immediately filed suit to 

confirm the award. Supp. R. at 051. Goodell’s award, however, did not discuss 

“general awareness.” Instead, Goodell affirmed Brady’s suspension based upon 
                                                 

12 Goodell’s refusal to recuse himself is particularly significant, as he readily 
recused himself in prior arbitrations, such as the Ray Rice proceedings and “Bounty-
Gate.” Supp. R. at 094. Furthermore, courts routinely disqualify individuals from 
serving as arbitrators when they are inextricably intertwined with the grievance at 
issue. See, e.g., Morris v. New York Football Giants, Inc., 575 N.Y.S.2d 1013, 1016 
(N.Y. Sup. Ct. 1991) (disqualifying Commissioner Tagliablue from overseeing 
arbitration proceedings, notwithstanding the authority granted to him in the CBA).  

13 Like many celebrities, Brady disposed of his cellular device on a routine 
basis, in a good-faith attempt to maintain privacy and protect his friends and 
family. Supp. R. at 111. He testified to this effect, but Goodell nonetheless drew an 
adverse inference.  

14 Tom E. Curran, Read: The Curran Piece Submitted by NFLPA in Brady 
Case, CSNNE.COM, July 28, 2015, http://www.csnne.com/new-england-
patriots/another-nfl-leak-via-stephen-a-smith-tom-brady-destroyed-phone (last 
visited November 9, 2016). 
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evidence discovered after Brady’s initial discipline, and concluded that Brady had 

engaged in entirely different—and more egregious—behavior:  

In short, the available electronic evidence, coupled with information 
compiled in the investigators’ interviews, leads me to conclude that Mr. 
Brady knew about, approved of, consented to, and provided 
inducements and rewards in support of a scheme by which, with Mr. 
Jastremski’s support, Mr. McNally tampered with the game balls.  

Appendix, at 10. This conclusion stands in stark conflict with the “general 

awareness” finding in the Wells Report. The district court agreed, noting Goodell’s 

award went “far beyond” the original “general awareness” grounds. Supp. R. at 018. 

Chief Justice Katzmann also recognized the significant differences between the 

Wells Report’s “limited findings” and the “additional findings” made in Goodell’s 

award, noting, “the change was material . . . [t]he misconduct found in the Wells 

Report is indisputably less culpable than inducing and rewarding cheating through 

the payment of memorabilia[.]” R. at 34. 

The Panel Majority took no issue with Goodell’s bait-and-switch, reasoning 

“it would be incoherent to both authorize a hearing and at the same time insist that 

no new findings or conclusions could be based on a record expanded as a 

consequence of a hearing.” R. at 18-19. This reasoning vitiates the notion that “the 

correctness of a discharge must stand or fall upon the reason given at the time of 

discharge,” Misco, 484 U.S. at 40 n.8, and contravenes the well-settled principle of 

labor arbitration law that “[t]he only relevant evidence [is] the facts which the 

person making the discharge was in possession of at the time he acted[.]” See 

ELKOURI, supra at 634-35. 
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This was a material error to the extent Brady had no notice he was would 

face new grounds for his discipline on appeal. Had Goodell announced he would be 

assessing more than the original grounds for discipline, Brady would have had the 

opportunity to develop probative evidence. But he did not, as illustrated by his legal 

team’s reliance on the limited findings in the Wells Report. R. at 36.  

By affirming Brady’s discipline on entirely new grounds not contemplated by 

either the collective bargaining agreement or the evidence available at the time of 

his original suspension, the Panel Majority is in conflicts with fundamental 

principles of labor law. 

D. The Panel’s holding clashes with fundamental principles of fairness, 
promotes industrial strife, and deters employees from invoking their 
right to review. 

 
Arbitration serves the notable purpose of promoting industrial peace. See 

Textile Workers Union of Am. v. Lincoln Mills of Ala., 353 U.S. 448, 455 (1957). As 

noted by this Court, “the agreement to arbitrate grievance disputes is the quid pro 

quo for an agreement not to strike.” Id. This is precisely why collective bargaining 

agreements providing for arbitration are “made on the understanding and with the 

expectation that both parties will respect it as a commitment binding upon them.” 

Harry Shulman, Reason, Contract, and Law in Labor Relations, 68 HARV. L. REV. 

999 (1955). This rings especially true in the grievance context, the hope being that 

“disputes will be adjusted by the application of reason guided by the light of the 

contract, rather than by force or power.” Id. at 999.  
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All of this, of course, is premised on the understanding that arbitration is 

designed to ensure a fair process. As noted by the late Professor Shulman, “a party 

can hardly be satisfied that his case has been fully considered if he is not permitted 

to advance reasons which to him seem relevant and important.” Id. at 1017. This is 

why arbitration is grounded in trust, fairness, and with the intent “to secure justice 

for employees.” Id. at 1024. Accordingly, parties enter into agreements with the 

understanding they will receive fair arbitrators who will listen to their grievances 

and resolve issues amicably.   

Over the years, this Court has attempted to effectuate these principles. In 

Enterprise Wheel, for example, this Court cemented the notion that arbitrators must 

not rule “arbitrarily,” requiring awards to be based on the contract—not the 

arbitrator’s subjective and cock-eyed version of justice. Enter. Wheel, 363 U.S. at 

597. Stolt-Nielsen, decided fifty-years later, drove this point home, barring 

arbitrators from conjuring authority not based in the contract. Stolt-Nielsen, 559 

U.S. at 684 

The Panel Majority’s holding extinguishes these tenants. Parties can no 

longer depend on a fair and impartial arbitrator. Parties can no longer rely on a 

reasonable interpretation of their agreements. In the Second Circuit, at least, 

arbitrators are now able to infer authority from silence, creating tremendous 

uncertainty in the labor law context. Now, employees attempting to exercise their 

right to appeal may instead receive a trial de novo, potentially subjecting 

themselves to significantly greater penalties.  
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Instead of industrial peace, the Second Circuit has created industrial strife, 

clashing with the vision of arbitration Justice Douglas articulated over half-a-

century ago in Textile Workers. This Court should reverse. 

II. The Panel’s holding conflicts with Boise Cascade and other decisions 
holding that vacatur is warranted where the arbitrator fails to 
address critical provisions of the collective bargaining agreement. 

At issue here is Goodell’s failure to address the CBA’s “Uniform” and “Other 

Uniform/Equipment Violations.” Brady relied on these provisions as a critical part 

of his defense, as they provided twice, in bold-faced, italicized type, that “first 

offenses will result in fines.” Supp. R. at 443 (original emphasis). Goodell ignored 

these provisions, instead applying the penalty for steroid use, which does provide for 

suspension. Supp. R. at 533. Because Goodell ignored these provisions without 

explanation—and took a quantum leap in analogizing Brady’s conduct to that of 

steroid users—Goodell’s award “fails to draw its essence from the agreement” and 

he simply “dispensed his own brand of industrial justice.” Enter. Wheel, 363 U.S. at 

597.  

It is well-settled that an arbitrator must interpret and apply the parties’ 

agreement. Id. at 597. “The arbitrator may not ignore the plain language of the 

contract[.]” Misco, 484 U.S. at 38. “[H]e does not sit to dispense his own brand of 

industrial justice.” Enter. Wheel, 363 U.S. at 597. And although he may look for 

guidance from many sources, an arbitrator’s award “is legitimate only so long as it 

draws its essence from the collective bargaining agreement.” Id. “When the 

arbitrator’s words manifest an infidelity to this obligation, courts have no choice but 
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to refuse enforcement of the award.” Id. These principles dictate that deference 

should not extend to an arbitrator’s award that fails to discuss a probative term of 

the parties’ agreement.  This is exactly the rule applied by at least two federal 

circuits. See Boise Cascade, 309 F.3d at 1084; Clinchfield Coal Co. v. District 28, 

United Mine Workers of Am. & Local Union No. 1452, 720 F.2d 1365, 1369 (4th Cir. 

1983).  

The Eighth Circuit, for example, “repeatedly vacates arbitral decisions that 

failed to discuss probative terms.” Id. at 1084 n. 9 (collecting cases); George A. 

Hormel & Co. v. United Food & Commercial Workers, Local 9, 879 F.2d 347, 351 

(8th Cir. 1989) (noting “this circuit has reversed awards where relevant language 

was not considered by the arbitrator”).15 This approach does not grant any less 

deference to the award of an arbitrator, as they are still free to construe agreements 

as bargained for—including the discretion not to apply certain provisions. The 

Eighth Circuit merely requires an explanation for doing so. This makes sense, 

because denial without discussion precludes a court from determining whether the 

award draws its “essence from the agreement.”  Id. at 1084. Stated differently, 

absent an explanation, a court “cannot know” whether the decision not to apply a 

term was an oversight or an “oblique construction.” Id. Boise Cascade is illustrative 

of this approach.  

                                                 
15 See also Trailways Lines v. Trailways, Inc. Joint Council, 807 F.2d 1416, 

1423–25 (8th Cir. 1986) (holding that failure to discuss seemingly relevant language 
in the labor agreement, in conjunction with questionable references to a decision by 
the arbitrator in another case, established that the award at issue did not draw its 
essence from the agreement). 
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Boise Cascade dealt with an employee who was terminated for violating the 

“mill rules” in the parties’ agreement. Id. at 1080. Although the first sentence of the 

parties’ agreement instructed employees to “follow all published policies and 

procedures,” the second sentence provided that “further violation of any mill rules” 

merited discipline. Id. 1080–81. The employee appealed her termination. Id.  

The arbitrator ordered reinstatement, reasoning the parties’ agreement 

prohibited only violations of “published mill rules.” Id. (original emphasis). He did 

not discuss the second sentence mentioning “any mill rules.” Id. Both the district 

court and the Eighth Circuit noted the arbitrator had ignored plain language that 

“was unambiguous” and “not susceptible of the [] interpretation that it prohibited 

violations of only published mill rules.” Id. 309 F.3d 1080 (original emphasis). 

The Eighth Circuit affirmed vacatur, nothing that, “[i]n these circumstances, 

we do not merely disagree with the arbitrator’s decision; rather, we find that his 

award fails to draw its essence from the parties’ agreement.” Id. at 1087. For the 

Eighth Circuit, it was significant the arbitrator “did not discuss the language 

concerning ‘any mill rules,’ did not recognize its ambiguity, and consequently did 

not consider other evidence of the parties’ intent.” Id. at 1084. If he had simply 

discussed the second sentence, the court noted it would have been “obliged to 

confirm the award, even if we disagreed with his reasoning and conclusion.” Id. It is 

crucial to understand that the arbitrator’s failure to discuss the probative 

contractual term was dispositive:  

[G]iven the decision’s silence on this crucial issue, we cannot know 
whether Arbitrator Miller simply overlooked the obvious ambiguity or 
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whether he obliquely construed it . . .  where an arbitrator fails to 
discuss a probative contract term, and at the same time offers no clear 
basis for how he construed the contract to reach his decision without 
such consideration, there arises a strong possibility that the award was 
not based on the contract.  

Id. This approach comports with the standard announced in Major League, which 

extends deference to an arbitrator as long as he “is even arguably construing or 

applying the contract.” Major League, 532 U.S. at 509. (emphasis added by court). 

As noted by the Eighth Circuit, Major League “makes clear [that] an arbitrator does 

not construe the contract and does not act within his authority when he either 

ignores unambiguous language or construes ambiguous language without any 

reference to the parties’ intent.” Boise Cascade, 309 F.3d at 1083 n.7 (emphasis in 

original).  

The Fourth Circuit applies a similar standard, noting that “[o]ne way to test 

the validity of an arbitration award on this basis is to ask whether the award 

ignored the plain language of the [collective bargaining agreement].” Champion 

Intern. Corp. v. United Paperworks Intern. Union, AFL-CIO, 168 F.3d 725, 729 (4th 

Cir. 1999) (citation and quotation marks omitted). In United Paperworks, for 

example, the arbitrator’s failure to address a collectively-bargained-for provision 

relating to severance payments and stabilization bonuses was “evidence of a basic 

abdication of [his] duty to apply the contract that governs the grievance.” Id.  

The Fourth Circuit’s approach is concededly more elastic, as that standard 

warrants vacatur only when the arbitrator “fails to discuss critical contract 

terminology, which might reasonably require an opposite result.” Clinchfield Coal, 

720 F.2d at 1369. In this line of cases, and like the Eighth Circuit, an arbitrator’s 
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failure to acknowledge critical contract terminology compels but only one 

conclusion: the award fails to draw its essence from the agreement. Id. at 1369.  

This is so, because to hold otherwise “would allow an arbitrator to shield his award 

simply by the ruse of stating an issue without discussing it.” Id.  

In Clinchfield Coal, for example, the arbitrator “ignored or overlooked . . . the 

words ‘coal mining operations’” in the CBA, when “a reasonable interpretation of 

that clause might require a contrary result.” Id. at 1369. The Fourth Circuit 

affirmed vacatur, holding the award “did not draw its essence from the contract.” 

Id.; see also Patten v. Signator Insurance Agency, Inc., 441 F.3d 230, 235 (4th Cir. 

2006) (finding that an arbitrator “acted in manifest disregard of the law” where she 

“disregarded the plain and unambiguous language of the governing arbitration 

agreement”). 

The Sixth Circuit also “consistently adhere[s] to the principle that an 

arbitrator may construe ambiguous contract language, but lacks authority to 

disregard or modify plain or unambiguous contract provisions.” Sears, Roebuck & 

Co. v. Teamsters Local Union No. 243, 683 F.2d 154, 155 (6th Cir. 1982) (holding 

arbitrator exceeded his authority in “declin[ing] to rely on the ‘plain language’ of the 

agreement” and by “amending the express terms of the agreement negotiated by the 

parties”). Like the Eighth and Fourth Circuits, the Sixth Circuit recognizes the 

tremendous deference owed to an arbitrator’s award, but notes that “[a]n 

arbitrator’s powers are not, however, completely untrammeled.” Sears, 683 F.2d at 

155. 
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The Ninth Circuit holds no differently, vacating awards when an arbitrator 

ignores specific and material provisions in contractual agreements. Pac. Motor 

Trucking Co. v. Auto. Machinists Union, 702 F.2d 176, 177 (9th Cir. 1983) (per 

curiam). In Pacific Motor, the contract provided discretion to promote or demote 

employees for a foreman position without regard to seniority. Id. at 177. The 

arbitrator disregarded this provision, ruling the company’s decision to demote a 

particular employee from a foreman position was “unreasonable and 

unconscionable” due to his seniority. Id. The Ninth Circuit vacated the award, 

noting that “[t]he arbitrator disregarded a specific contract provision to correct what 

he perceived as an injustice. Although an arbitrator has great freedom in 

determining an award, he may not ‘dispense his own brand of industrial justice.’” 

Id. (quoting Enter. Wheel, 363 U.S. at 597). Several other circuits agree.16 These 

circuits lend great weight to the award of an arbitrator, but also acknowledge that 

such authority is not unbridled. E.g., Patten, 441 F.3d at 235. 

For the Panel, requiring Goodell to discuss the equipment-related provisions 

would have been inconsistent with their role to “afford arbitrators substantial 

deference.” R. at 17. Accordingly, the Panel’s holding is in conflict with several other 

                                                 
16 Tootsie Roll Indus. v. Local Union No. 1, Bakery, Confectionery & Tobacco 

Workers’ Int’l Union, 832 F.2d 81, 82–83 (7th Cir. 1987) (holding that arbitrator 
exceeded his authority when electing to apply a general provision over a more 
specific provision, and noting that, “if the parties had intended the regular policy to 
apply, there would have been no reason for spelling out the very specific attendance 
requirements”); Conoco, Inc. v. Oil, Chem. & Atomic Workers Intern. Union (AFL-
CIO), 86-1639, 1988 WL 163062, at *3 (10th Cir. Sept. 12, 1988) (vacating award 
when “the arbitrator failed to address or in any way distinguish the established 
rules of conduct which directly conflicted with the basis of his decision”). 
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circuits, which routinely vacate an arbitrator’s award when he fails to discuss 

critical terms of the parties’ agreement without providing any explanation. 

 
A. The Eighth Circuit and other courts would have vacated Goodell’s 

award as failing to draw its essence from the agreement to the extent he 
failed to acknowledge probative terms of the CBA and used irrelevant 
provisions to circumvent the bargained-for penalties. 

 
The Eighth Circuit would have vacated Goodell’s award because of his failure 

to acknowledge or mention the applicable equipment-related penalties and his 

failure to offer any reason for imposing the penalty for steroid use. These actions 

can be characterized as nothing more than Goodell imposing his own brand of 

“industrial justice,” as he “eschewed the remedies provided” in the Player Policies in 

favor of his own “guiding principle[s] of equity.” In re Marine Pollution Serv., Inc., 

857 F.2d 91, 93 (2d Cir. 1988). Goodell’s award, accordingly, did not “draw its 

essence from the agreement.” Enter. Wheel, 363 U.S. at 597. 

The equipment-related penalties were probative, as they contemplated 

Brady’s alleged behavior. Goodell, however, applied the more general “conduct 

detrimental” provision and analogized Brady’s purported “deflation” to steroid use. 

Significantly, he did so without even mentioning the equipment-related penalties or 

explaining why the penalty for “steroid use” was, in his opinion, more appropriate. 

It is a well-established principle of labor law that when two provisions speak 

on the same subject—discipline, in this context—the general must give way to the 

specific.  For this reason, Goodell was required to at least “consider” the equipment-

related penalties. This further illustrates how Goodell’s cobbling together of various 

provisions of the CBA to fit his decision is a textbook example of “dispensing [one’s] 
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own brand of industrial justice.” Moreover, the Panel inappropriately reasoned the 

equipment-related provisions were inapplicable, as the parties bargained for 

Goodell’s interpretation of the CBA, not the Panel’s. For the reasons set forth below, 

Goodell’s award does not “draw its essence from the agreement.”17 

 
1. The CBA explicitly provided that first offenses for equipment-related 

violations would result in fines. 
 
Two provisions of the CBA are at issue. The first is the CBA’s “conduct 

detrimental” clause, which purportedly grants the Commissioner sweeping 

authority to sanction players for conduct “reasonably judged by the [him] to be to be 

detrimental to the League or professional football[.]” Supp. R. at 398, 406-407. If the 

Commissioner believes a player has engaged in “conduct detrimental,” he may 

impose a reasonable fine, suspend, or terminate the player’s contract. Supp. R. 398, 

406-407. The CBA does not define “conduct detrimental.”  

Certain provisions warrant not only discussion, but application. These are 

the “Player Polices.” Supp. R. at 425. The Player Policies contain fourteen narrowly 

tailored policies, addressing everything from “hits on defenseless players” to 

“taunting.” Supp. R. at 432 & 441. It should be no surprise these policies also 

contemplate penalties for tampering with equipment, like footballs. In relevant 

part, the “Discipline for Game-Related Misconduct Policy” contains the “Game-

                                                 
17 Petitioners acknowledge the “law of the shop” requires players have 

advance notice of discipline. See Nat’l Football League Players Ass’n on behalf of 
Peterson v. Nat'l Football League, 831 F.3d 985 (8th Cir. 2016). The limited nature 
of the questions on which this Court granted certiorari renders unnecessary an 
analysis of Brady’s notice arguments. 
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Related Player Conduct Rules.” Supp. R. at 430 & 440-449. These rules prohibit “on-

field actions that [the League] deems unbefitting . . . unsportsmanlike, or that 

interfere with the orderly conduct of an NFL game.” Supp. R. at 440. Players 

engaging in such behavior are “subject to a fine and/or other discipline.” Supp. R. at 

440. And within the Game-Related Player Conduct Rules rest two particularly 

salient—and bargained for—provisions: “Uniform” and “Other Uniform/Equipment 

Violations.” Supp. R. at 443.  

The “Uniform” policy penalizes players for engaging in a non-exclusive list of 

behaviors, such as the use of “stickum,” a substance that athletes have used for 

years “to help them catch or intercept passes.”18 Supp. R. at 443. The “Other 

Uniform/Equipment Violations” policy, a “catch-all” provision on this same page, 

provides twice, in bolded, italicized font, that “[f]irst offenses will result in fines. 

Supp. R. at 443 (original emphasis).  The parties bargained for these provisions, and 

for Goodell to apply them.  

Brady’s defense rested in large part on these provisions, given “the use of 

stickum and the deflation of footballs [both] involve attempts at improving one’s 

grip and evading the referees’ enforcement of the rules.” R. at 37-38. Indeed, the 

League prohibits the use of stickum because “such violation[s] affect[] the integrity 

of the competition and give a team an unfair advantage.” Supp. R. at 443. As noted 

                                                 
18 Jack Moore, What is Stickum and Why Did Dwight Howard Use it on His 

Hands?, GQ (Mar. 21, 2016, 8:45am) http://www.gq.com/story/what-is-stickum-and-
why-did-dwight-howard-use-it-on-his-hands (last visited Nov. 16, 2016); see also 
LITTLE GIANTS (Warner Bros. Family Entm’t 1994) (illustrating use of “stickum”).  
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by the dissent, discussing stickum “would seem a natural starting point for 

assessing Brady’s penalty.” R. at 38.  

2. Goodell abdicated his basic duty to apply the CBA when he failed to 
acknowledge the equipment-related penalties.  
 
Goodell ignored the plain language of the Player Policies. This point is 

undisputed. R. at 13-16, 38 (noting “the Commissioner ignored the stickum penalty 

entirely”). Indeed, nowhere in Goodell’s award does he mention the applicable 

“equipment violations” provisions. 

This case is exactly like Boise Cascade. Like the arbitrator’s failure to discuss 

the plain language of “mill rules,” Goodell’s failure to discuss the Player Policies 

compels the same result: the award “fails to draw its essence from the agreement.” 

Boise Cascade, 309 F.3d at 1087. If Goodell had simply offered a reason for rejecting 

the Player Policies, the Panel Majority would have been “obliged to confirm the 

award, even if [it] disagreed with his reasoning and conclusion.” Id. at 1084.  

This case is also like Champion International, 168 F.3d at 729. Like the 

arbitrator’s failure to address a collectively bargained for provision relating to 

severance payments, Goodell’s failure to address a collectively bargained for 

provision relating to equipment-related penalties is “evidence of a basic abdication 

of [his] duty to apply the contract that governs the grievance.” Id. 

An arbitrator is not barred from declining to apply a particular contractual 

provision, as the parties have bargained for the arbitrator’s interpretation of their 

agreement. Misco, 484 U.S. at 38. However, an award that fails to offer any 

explanation as to why a particular provision was not applied violates the 
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fundamental tenant that an award “draw its essence from the agreement,” as “[t]he 

arbitrator may not ignore the plain language of the contract.” Id.  

This Court made clear in Major League that “an arbitrator does not construe 

the contract and does not act within his authority when he either ignores 

unambiguous language or construes ambiguous language without any reference to 

the parties’ intent.” Boise Cascade, 309 F.3d at 1083 n.7 (original emphasis). 

Goodell did not even attempt to construe the language of the CBA, as he ignored 

these specific provisions in lieu of a more general provision providing for a greater 

penalty, and justified that penalty by referencing the League’s entirely separate 

policy prohibiting the use of steroids. This only illustrates that Goodell did not 

derive his award from the CBA, but that he was dispensing his own special form of 

industrial justice. 

Goodell’s election to use the broad “conduct detrimental” provision as a tool 

by which to channel his steroid penalty is significant, because in the labor 

arbitration context, “a general provision should be restricted by more specific 

provisions.” ELKOURI & ELKOURI, HOW ARBITRATION WORKS 498 (Marlin M. Volz et. 

al. eds., 5th ed. 1985). This is, without doubt, the general rule applied by 

arbitrators. Id. Accordingly, “where two contract clauses bear on the same subject, 

the more specific should be given precedence.” Id.  

Federal courts routinely vacate arbitration awards when an arbitrator 

utilizes a more general contractual provision to bypass a more specific and 

applicable provision, as doing so can be characterized only as “implement[ing] 
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[one’s] own brand of industrial justice.” Mountaineer Gas Co. v. Oil, Chem. & Atomic 

Workers Intern. Union, 76 F.3d 606, 610 (4th Cir. 1996) (noting the generally 

worded “proper cause” provision of a CBA “cannot be the loophole through which 

the arbitrator bypasses the Drug Policy’s mandatory language to implement his 

own brand of industrial justice”).  

Even the Second Circuit agrees on this point, noting that “[t]o the extent that 

there appears to be conflict between these provisions, the specific governs the 

general.” In re Lehman Bros. Holdings Inc., 761 F.3d 303, 313 (2d Cir. 2014), cert. 

denied sub nom. Giddens v. Barclays Capital Inc., 135 S. Ct. 2048 (2015); see also 

John Hancock Mut. Life Ins. Co. v. Carolina Power and Light Co., 717 F.2d 664, 669 

n. 8 (2d Cir. 1983) (noting that “particularized contract language takes precedence 

over expressions of intent that are general”); John Hancock Mut. Life Ins. Co. v. 

Carolina Power & Light Co., 717 F.2d 664, 670 n. 8 (2d Cir.1983) (“Where the 

parties have particularized the terms of a contract an apparently inconsistent 

general statement to a different effect must yield.”).  

As acknowledged by the district court, “an applicable specific provision within 

the Player Policies is better calculated to provide notice to a player than a general 

concept such as ‘conduct detrimental.’” Supp. R. at 033. Indeed, it would make no 

sense to agree on a specific provision for “equipment-related offenses” providing for 

fines, only to have that provision disregarded in light of a more generally-worded 

provision providing for a much harsher result. Cf. Tootsie Roll, 832 F.2d at 82–83 
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(noting that, “if the parties had intended the regular policy to apply, there would 

have been no reason for spelling out the very specific attendance requirements”).  

Goodell, “in order to circumvent the obvious conclusion” that Brady was to 

receive a fine for an equipment-related offense, “bypassed” the Player Policies, and 

“generally linked” his reasons for applying the conduct detrimental provision “to 

impose his own brand of industrial justice.” Champion Intern, 168 F.3d at 731. 

(holding arbitrator exceeded his authority when he bypassed the language of a 

specific provision in order to circumvent the “obvious conclusion” that the grievants 

were not eligible for bonuses). This result is, Kafkaesque, at best.  

The Panel, however, believed the CBA’s penalties for equipment-related 

violations did not apply in the first instance, and that even if they did, were 

“minimum ones that [did] not foreclose suspensions.” R. at 15.19 This reasoning 

misses the mark for several reasons. First, and has already been discussed, general 

provisions must give way to the specific, as Goodell cannot use a boilerplate catch-

all as “the loophole through which [he] bypasses [the equipment-related penalties] 

to implement his own brand of industrial justice.” Mountaineer Gas, 76 F.3d at 610. 

Second, and as Major League and Boise Cascade make clear, Goodell’s failure 

to discuss the applicable equipment-related provisions and their corresponding fines 

means that he “[did] not construe the contract and [did] not act within his 

                                                 
19 The Panel relies on a strained reading of the CBA’s penalty schedule, 

which states generally, above a list of specific fines, that the “[f]ines listed below are 
minimums. Other forms of discipline, including higher fines and suspension may 
also be imposed, based on the circumstances of the particular violation.” Supp. R. at 
448. 
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authority.” Id. at 1083 n.7 (original emphasis). As a result, he did not draw the 

award from the “essence” of the agreement. Enter. Wheel, 363 U.S. at 597. 

Lastly—and perhaps most importantly—the parties did not bargain for the 

Panel majority’s construction of the CBA, they bargained for Goodell’s. For example, 

in finding the equipment-related penalties did not apply, the Panel noted that “[t]he 

provision says nothing about tampering with, or the preparation of, footballs and, 

indeed, does not mention the words ‘tampering,’ ‘ball,’ or ‘deflation’ at all.” R. at 15.  

This is improper, because “the question of interpretation of the collective bargaining 

agreement is a question for the arbitrator.”  Enter. Wheel, 363 U.S. at 599. Doing so 

is “an exercise in factfinding . . . a task that exceeds the authority of a court asked 

to overturn an arbitration award.” Misco, 484 U.S. at 44–45; see also E. Associated 

Coal Corp. v. United Mine Workers of Am., Dist. 17, 531 U.S. 57, 62 (2000) 

(assuming CBA called for reinstatement “because both employer and union have 

granted to the arbitrator the authority to interpret the meaning of their contract’s 

language . . . [t]hey have bargained for the arbitrator’s construction of their 

agreement”) (quotation marks omitted) (emphasis added). The parties did not 

delegate this task to the Second Circuit, they delegated it to Goodell—and he failed 

to perform it. 

3. Goodell dispensed his own brand of industrial justice by using the 
steroid abuse provision to circumvent bargained for penalties.  

The requirement that an arbitrator’s award “draw its essence” from the CBA 

and not consist merely of “[one’s] own brand of industrial justice” rings “especially 

true when it comes to formulating remedies.” Enter. Wheel, 363 U.S. at 597; Misco, 
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484 U.S. at 36.20 In sum, Goodell’s decision to justify Brady’s suspension on the 

basis that his alleged conduct was tantamount to steroid use is a clear-cut case of 

an arbitrator “dispens[ing] his own brand of industrial justice.” Enter. Wheel, 363 

U.S. at 597. 

Goodell stated the penalty for steroid use was “the closest parallel of which 

[he] was aware.” Supp. R. at 18. This is absurd. The NFLPA made Goodell aware of 

the highly applicable Player Polices, discussed supra. This strained and selective 

reading of the parties’ agreement can be characterized only as Goodell imposing his 

own brand of “industrial justice,” as he “eschewed the remedies provided” in the 

Player Policies in favor of his own “guiding principle[s] of equity.” In re Marine 

Pollution Serv., Inc., 857 F.2d 91, 93 (2d Cir. 1988). 

First, Goodell’s analogy is, on its face, ridiculous. Although both involve 

needles, deflating a football is unlike using steroids. This is precisely why the 

League promulgated different policies to address different infractions. One policy for 

example, is the “Policy on Anabolic Steroids and Related Substances.” Supp. R. at 

533. Another is the “Discipline for Game-Related Misconduct Policy.” Supp. R. at 

433. Somehow, Goodell “felt” that the punishment for steroid use was more 

applicable to “equipment tampering” than the provision that actually addresses 

equipment tampering. Compare Supp. R. at 433 with Supp. R. at 533. 

                                                 
20 In Misco, this Court said that, in the context of fashioning a remedy, 

“courts have no authority to disagree with [an arbitrator’s] honest judgment.” 
Misco, 484 U.S. at 38. Given the totality of the circumstances, it can hardly be said 
that Goodell’s judgment was “honest.” 
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Goodell’s reasoning for making this analogy is illustrative, as he did so 

because steroid users “seek to gain a similar systematic competitive advantage.” R. 

at 9. The steroid policy speaks on this point, describing the kinds of “competitive 

advantages” resulting from steroid use: “Players use these substances for the 

purpose of becoming bigger, stronger, and faster than they otherwise would be.” 

Supp. R. at 535.21 Other reasons the League prohibits steroid use are due to serious 

adverse health effects like liver cancer, stroke, and infertility.22 Supp. R. at 535. 

This is precisely why a first-time violation of the steroid-use policy merits a 

minimum four game suspension. Supp. R. at 541.  

Goodell’s comparison defies logic. In perspective, the League sanctioned 

Brady for being “generally aware” of others’ alleged actions in a “deflation scheme.” 

Brady appealed that determination, arguing that first offenses for equipment-

related infractions result in fines, not suspension. Displeased with this argument, 

Goodell made a reaching attempt to find a provision that would allow him to justify 

Brady’s suspension. He found it in the steroid policy.  

Goodell’s application of the steroid use penalty, absent any evidence that he 

considered the equipment-tampering provision, simply underscores the notion that 

his award failed to draw its essence from the agreement. On this point, Petitioners 

circle back to Boise Cascade because, “given the decision’s silence on this crucial 

                                                 
21 It is rather unlikely that deflating footballs would cause one to become 

“bigger, stronger, or faster.” Petitioners decline to fully brief this issue.  

22 It appears that Tom Brady and the Patriots’ equipment staff have not 
suffered any of these side effects. 
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issue” it is impossible know whether Goodell “simply overlooked the obvious 

ambiguity or whether he obliquely construed it.” Boise Cascade, 309 F.3d 1084; see 

also Burns Int’l Sec. Servs., Inc. v. Int’l Union, United Plant Guard Workers of Am. 

(UPGWA) & Its Local 537, 47 F.3d 14, 17 (2d Cir. 1995) (noting the impropriety of 

confirming an award when the arbitrator’s grounds cannot be inferred from the 

facts of the case).  

To the extent the lower courts have struggled with the “essence of the 

agreement” and “industrial justice” standards, Brady’s case provides an exceptional 

opportunity to further delineate the parameters of arbitral authority. And although 

Goodell’s award fails the “essence of the agreement” test for a number of reasons, 

his use of the steroid analogy is perhaps most demonstrative of an arbitrator using 

his own notions of right and wrong to fashion a remedy. This is exactly why Chief 

Justice Katzmann was left with the “firm conviction” that Goodell’s award “was 

based not on his interpretation of the CBA, but on ‘his own brand of industrial 

justice.’” R. at 39 (quoting Enter. Wheel, 363 U.S. at 597). 

 
B. If left standing, the Panel’s holding will infuse doubt and uncertainty 

into the labor arbitration context. 
 

The implications of the Panel’s holding will extend far beyond the 100-yards 

of AstroTurf in Massachusetts. Even though these facts arise from the actions or 

inactions of a professional quarterback, this case really concerns the unchecked 

power of arbitrators.  
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Requiring an arbitrator to provide some explanation as to why he ignored 

certain contractual terminology is not only reasonable, but predicated on the long-

standing notion that an arbitrator must “arguably constru[e] or apply[] the 

contract.” Major League, 532 U.S. at 509. The Eighth Circuit simply notes that “an 

arbitrator does not construe the contract and does not act within his authority when 

he either ignores unambiguous language or construes ambiguous language without 

any reference to the parties’ intent.” Boise Cascade, 309 F.3d at 1083 n.7 (original 

emphasis). 

 The Panel’s holding runs counter to federal policy favoring private resolution 

of labor disputes, Misco, 484 U.S. at 36, rendering immaterial the intent of the 

parties, and affords arbitrators like Goodell sweeping discretion to reject 

contractual limits on authority. If left unscathed, the Panel’s holding will have 

tremendous consequences, as “[f]ew things are more significant to employees than 

limitations on their employer’s power to discipline or discharge them.” Roger A. 

Dennis, Toward A Theory of ‘Just Cause’ in Employee Discipline Cases, 1985 DUKE 

L.J. 594 (1985). 

Goodell strong-armed the entirety of Brady’s arbitration proceedings from 

start to finish. He ignored the plain language of the CBA, denied access to critical 

evidence, and manipulated the CBA to serve what he felt was the appropriate 

penalty. The parties did not bargain for this, and half of the judges involved in this 

case agree. This Court should reverse the Panel majority to un-ring the death knell 

of labor arbitration, and adopt the approach applied in the Eighth Circuit. 
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CONCLUSION 

This Court granted certiorari for two reasons: (1) to address the parameters 

of an arbitrator’s authority, and (2) to resolve a circuit split on the same.  This 

Court should utilize this opportunity to make clear that an arbitrator has only the 

authority delegated to him in the contract: no more, no less. This Court should also 

take this opportunity to adopt the approach implemented in the Eighth Circuit and 

other courts, and hold that vacatur is warranted when an arbitrator ignores the 

express terms of a collective bargaining agreement without providing any 

explanation. 

This Court should reverse. 

 

Respectfully submitted, 

/s/ Team #80  

Attorneys for Petitioners 
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